erly shod, and that the horse may be returned to B within thirty days, if A be not elected a member of the Royal Hunting Club; and, furthermore, A being mistrustful of his own judgment wants B to promise specially that the horse is sound and suitable for use in hunting. The primary obligation of A's proposed contract of purchase is the transfer of the general property in the horse, but he wishes to condition the obligation and to protect himself by a collateral agreement. Stipulations in a contract of a sale of goods which modify, suspend or rescind the principal obligation are either conditions or warranties.
There is a marked difference between a condition and a warranty both as to their nature and their effect upon the primary obligation of a contract of sale; and yet it is often difficult to determine whether a clause in a contract of sale is one or the other. This difficulty is ascribable to the confusion* caused by some courts calling various stipulations conditions, other courts calling them warranties; while still other courts seem to use the words condition and warranty as synonyms. Thus, that an article shall conform to the description under which it was sold is held to be, in this country, by a decisive preponderance of authority, a warranty;2 in England, and some of our states, a condition. 3 In the case of a sale of five hundred tons of pig iron to be shipped from Glasgow, the court said that the stipulation, "to be shipped from Glasgow" was a warranty or a condition precedent ;4 but in another case the court recognizes that conditions and warranties are not the same in the statement that a certain provision is not "a mere warranty but a condition precedent." ' And it has been decided that certain stipulations in a contract of sale were both conditions and warranties; that is, the buyer could regard them as con- 7 and the remainder of the confusion would soon disappear if the fundamental distinction between a condition and a warranty were observed by the courts generally. Indeed, the greatest uniformity, simplicity and certainty in the law of this topic would be attained by the adoption of the view that all collateral promises in contracts of sales should be distinguished from true, or contingent, conditions, and be treated alike as to interpretation, effects and remedies. In our American Sales Act, and Prof. Williston's profound and scholarly exposition of it, a promise in relation to goods sold is never treated as a condition.
3
The term condition was very likely imported into the law of sales of goods from the law of conveyancing,9 and it is to the decisions relating to wills, deeds and leases, that one may turn for able discussions of conditions and expositions of the legal principles underlying them. Conditions in sales of goods are identical in form and essence with conditions in sales of land and other forms of contract, and there is no reason why they should not be construed by the same rules of interpretation and be given the same legal effect.
A condition is something which is to happen or be performed by one party to a contract of sale as a prerequisite to a right to performance by the other; or as a prerequisite to the right of retention of the fruits of a performance by the other. It is a substantive part of the contract of sale, and not a representation or an independent agreement. 10 Conditions are often spoken of as collateral provisions or stipulations; but this is not quite accurate, for neither the main obligation nor the condition can survive their disassociation. A condition is a vital part of the sale, and a buyer or seller is as much bound by it as by any other part of his bargain." 1 Conditions are, as to form, express or implied; as to their nature, contingent or promissory; as to time of occurrence or performance, precedent and subsequent. They have also been classified with respect to remedies for their non-fulfillment, as follows: First, those which are available as defenses, but not as causes of action; second, those available to the party in whose favor they were made, as defenses, or as causes of action; third, those which are never available as defenses to the primary obligation, but are causes of action for damages only.
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A contingent condition in a contract of sale is a casual event, or something which will or will not happen independently of the power or will of the buyer or seller. A has a cow with calf, and B obligates himself to take the calf when dropped and pay fifty dollars therefor, if it be a heifer calf. This sale is contingent on the sex of the calf, a thing beyond the control of the parties. The condition suspends the obligation of each party to the contract until the condition is fulfilled; and if it be not fulfilled, the contract becomes a nullity, and neither party can maintain an action against the other. A more classical illustration of a contingent condition is the case of the sale of thirty-two tons of hemp on arrival per ship Fannie. In this sale there were two such conditions, namely, the arrival of the ship, and the hemp on board. 13 When the price of goods is to be fixed by a third person, action by him in that regard is a contingent condition, and if he refuse to fix the price, there will be no sale. 1 " So, in the case of a sale of two hundred tons of potatoes to be raised on a certain sufficient piece of ground, but which quantity was short eighty tons because of a potato blight, it was held that the growth of the potatoes was a condition of the seller's liability for non-delivery. 16 A promissory condition is a promise which, until performed, suspends, modifies or rescinds the contract of sale. A offers to B for sale a fire proof office safe, which B agrees to buy, if A will paint B's name on the safe in gold letters free of charge, to which A assents. In such a contract of sale there are two obligations, one, called the main obligation, which binds A to transfer the general property in the safe to B, and binds B to acc:!pt and pay for the safe; and another, called the collateral obligation, which binds A to paint B's name as above stated. These two obligations are indissolubly connected, and A's failure to perform his collateral promise will excuse B's rejection of the safe, if delivered, and will also enable him to sue A for damages for a breach of his obligation td furnish the safe contracted for, namely, the safe with B's name painted thereon in gold letters. Contingent conditions may not be waived by one party without the consent of the other; but promissory conditions may be waived by him in whose favor they were made, and he may then call for the performance of the main obligation. The chief distinction, however, between contingent and promissory conditions is that the latter, if unperformed, are not only a defense to him entitled to performance, but are also a basic part of his cause of action for damages.
A promissory condition should be carefully distinguished from a warranty. Every collateral engagement which is an integral and essential part of the contract of sale, and is not in itself a cause of action, is a promissory condition; while every engagement collateral to the main obligation which is not so indissolubly united with it but that it may, if unperformed, constitute a cause of action in itself, is a warranty. The difference between promissory conditions and warranties will be more obvious on a consideration of warranties in the second part of this paper. 1 s Again, the main obligation should not be mistaken for a promissory condition. It is often said that there is an implied warranty or condition that the buyer shall receive the precise thing purchased. If there be a sale of a specific, designated article, and some other article be delivered, the substitution is a breach, not of a condition or warranty, but of the primary contract. 17 The writer submits that the same is true in sales by description. If one buy by description and an article of a different description is supplied, the main obligation is broken. "If a man offers to buy peas of another and he send him beans, he does not perform his contract, but that is not a warranty; there is no warranty that he should sell him peas, the contract is to sell peas, and if he sell him anything else in their stead, it is non-performance of it." 13 Promissory conditions are declared by Professor Williston to be promises only and not true conditions, and, if not performed, should be treated like other broken promises. 19 There is no reason apparent to the writer why a promise and performance of it may not be a condition as well as a casual or natural event, and be attended by the same consequences. If the courts would unite in granting the same remedies for broken warranties and unfulfilled promissory conditions, the law in the application and practice of it would be greatly simplified; but even in such an event, it would still be necessary to determine whether collateral engagements would, if broken, justify rescission of the primary contract, or be only causes of action for damages.
A condition precedent is something that is to happen, or a promise that is to be performed by the plaintiff before the accruing of the defendant's liability under his contract. 2 0 It calls for the performance of same act or the happening of some event after the terms of the contract have been agreed upon, before the contract shall take effect. 1 Such a condition fixes the beginning of a right, and performance or happening of the condition secures the subject matter of it. Ordinarily conditions precedent are precedent to the passing of the property in the goods bargained for; but they may be precedent to the buyer's right to possession after title has passed, or to the seller's right to the purchase price. Sales on approval, or to the buyer's satisfaction, 2 2 and delivery by the seller at a designated place," s are common illustrations of such conditions. One who is to perform a condition precedent can not maintain an action against the other party without pleading and proving performance on his part. 2 4 A condition subsequent relates to a future event or performance, upon the non-happening of which the obligation ceases to be binding on that party who may avail himself of the benefit of the condition, if he choose to do so. 25 A condition subsequent, if performed, terminates a right in one party and makes it absolute in the other." 6 A condition subsequent is quite invariably subsequent to a transfer of the property in the goods sold, and on the happening or not happening of the condition as the case may be, the property revests in the seller, the risk in the meantime being in the buyer. 27 A common example of a condition subsequent is found in a sale or return.
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A condition may present a double aspect, being both precedent and subsequent. Thus in a sale of goods with reservation of title in the seller as security for the payment of the purchase price, and possession in the buyer, payment according to the terms of the contract is a condition precedent to the vesting of title in the buyer, and subsequent as to the buyer's right of possession.
Whether a condition be precedent or subsequent is determined by the intent of the parties making it. The best evidence of intent is the terms of the contract which relate to the character of the condition; but intent of the parties may also be gathered from the circumstances and purpose of the transaction, and from the application of common sense to each particular case.1 s In the absence of direct evidence the law supplies presumptions of intent. Thus, if any part of a defendant's promise is to be performed on a day that must or may occur before the time fixed for plaintiff's performance, then performance by defendant is a condition precedent to performance by plaintiff, and plaintiff may recover without proving performance or tender of performance s0 on his part. For example,. plaintiff agreed to convey to defendant a certain tract of land when paid for, payment to be made in four years, with interest payable semi-annually. In an action for the first installment of interest it was held that plaintiff could recover without a tender of a deed." If in such a case, however, it should appear that defendant relied on conveyance rather than on the promise to convey, then payment of the interest sued for and conveyance would have been mutual conditions, and neither party could maintain an action against the other without having tendered performance. The word tender as here used does not mean the same kind of offer as when it is used with reference to the payment or offer to pay an ordinary debt due to a creditor. "It only means a readiness and willingness, accompanied with an ability on the part of one of the parties, to do the acts which the agreement requires him to perform, provided the other will concurrently do the things which he is required by it to do, and a notice by the former to the latter of such readiness. It is also a presumption of law that a promise which goes only to a part of the consideration for the defendant's promise will not be regarded as a condition precedent, if plaintiff's breach of such promise can be remedied by payment of damages. Plaintiff agreed to sell and ship to defendant ten car loads of barley, the sale being by sample, for seventy cents per bushel, on board of cars at shipping point. On receiving the first car load, defendant found that the barley was not equal to the sample, and refused to pay for it. Thereupon plaintiff declared the contract at an end and refused to ship the remaining nine car loads. In an action for the price of the first car load, the court decided that the contract was divisible and that defendant's promise to pay for the car load did not go to the whole consideration of the contract, and that non-payment of the first car load did not justify plaintiff's refusal to deliver the remainder of the barley.
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Where the reliance of a promise is based on a remedy for damages for non-performance of a condition rather than on performance itself, performance will not be regarded as a condition precedent. A sold five hundred bales of cotton to B, he agreeing to pay one hundred dollars as part payment for each fifty bales procured by A, and to pay interest on delayed payments. In an action for non-delivery A defended on the ground that B failed to make payments. It was decided that payment by B was not a condition precedent to his right to the cotton, for A had agreed to accept interest as a remedy for B's failure to make payments when due.
3 4 When, however, time of performance of a condition is of the essence of a contract-and it is so in the contracts of merchants 3 1-the condition will be held to be precedent, even though the contract is severable, and payment of damages would suffice. A condition precedent may change to a warranty. "Although a man may refuse to perform his promise till the other party has complied with a condition precedent, yet if he has received and accepted a substantial part of that which was to be performed in his favor, the condition precedent changes its character, and becomes a warranty or an independent agreement, affording no defense to an action, but giving a right to counterclaim for damages." 37 It is impossible to determine from the authorities just what will constitute a substantial performance. The true test ought to be, and very probably is, the inability of him who has received the benefit to rescind the contract because he cannot place the other party in statu quo.
That performance of a condition precedent may be waived by him entitled to it, is unquestioned law; as to what is the effect of such a waiver, the decisions are hopelessly contradictory. Some courts hold that when a buyer accepts goods which he might have rejected because of the seller's non-performance of a condition precedent, he waives the condition and with it a right to recoup or sue for damages ;3s for conditions precedent do not survive acceptance of the goods as do warranties. 3 9 Other courts, however, hold that a waiver of a condition changes it into a warranty with a consequent right to damages; in other words, a waiver of a condition in his favor by one party is not a performance of that condition by the other, 40 and damages may be had for such non-performance. 41 The latter rule is sounder on principle, is approved by text writers, and is undoubtedly sup-
